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Having  
their say  
on fair use
David Leichtman describes the 
testimonies given in the latest 
Congressional hearing on fair use 

On January 28, 2014, the House Judiciary Committee, through its 
Subcommittee on Courts, Intellectual Property and the Internet 
held hearings on the increasingly complex and divisive issue of 
“fair use” under the Copyright Act. Five individuals testified and the 
consensus seemed to be that while recent controversial and conflicting 
decisions were not an ideal framework for anyone,1 the interested 
parties believe that, for the time being, further work should be done by 
the courts before any legislative changes are considered to the fair use 
provision in the Copyright Act, 17 USC Section 107.

First up was Law Professor Peter Jaszi, from the Washington College 
of Law at American University in Washington DC. Jaszi’s testimony was 
highly theoretical, focusing on his view that “fair use,” rather than being 
merely an affirmative defence is instead a “right” that is engrained in 
the Constitution’s first amendment. In his view, almost any “productive 
unlicensed use” of a copyrighted work is a fair use. He believes that the 
wave of recent controversial case law is welcome because, citing mostly 
to academic authors who are known members of what is referred to 
as the “copyleft,” the recent cases have, in his view, shrunk the various 
considerations in the statute and the case law to essentially a single 
two-part inquiry: “Does the use have a transformative purpose, and is 
the amount of copyright material used appropriate to that purpose?” 
In Jaszi’s view, that inquiry has made the doctrine more predictable, 
although others on the panel and elsewhere believe the opposite is true 
and that the recent cases have only made it more difficult in the real 
world (rather than Jaszi’s theoretical one) to advise their clients on both 
ends of the question in a given case. 

For example, as emphasised by June Besek, the next commentator 
up to testify, the recent cases have resulted in a “rapid expansion” of 
the fair use doctrine so that its application is now applied to works 
that it was not intended for when the statute was enacted in 1976. 
Besek serves as the executive director of the Kernochan Center for Law, 
Media and the Arts at Columbia Law School, where she also serves as 
a lecturer-in-law. The centre is named after Jack Kernochan, one of the 

key architects of the balances contained in the 1976 Copyright Act. 
Besek first pointed out that under the recent decisions, the doctrine 

has moved from a place where in the past copying an entire work was 
almost never deemed to be a fair use to the recent decisions where 
copying the full contents of millions of works can be considered a 
fair use even if for entirely commercial purposes. For Besek, that is a 
move too far from the Congressional purpose of including fair use 
in the Copyright Act to be supportable, and also may put the US in 
violation of its international treaties. According to Besek, “Fair use is 
not a carte blanche to make unlimited use of others’ work, even for 
a socially beneficial cause.” Citing Supreme Court precedent,2 she 
makes the case that the rights of creators and the interests of users 
must be balanced, but that the scale has tipped too far in favour of 
the users under recent appellate and district court decisions that 
are contrary to both the statutory text and misinterpret the narrow 
context of statements about “transformative use” by the Supreme 
Court in Campbell v Acuff-Rose. Principle among the concerns for 
Besek (and many copyright practitioners) is the confusion sewn by 
the “transformative purpose” argument favoured by Jaszi and in 
recent decisions between a “transformation” of a work for purposes 
of determining if something is an unauthorised derivative work and 
“transformative use” for purposes of determining if a secondary use 
is entitled to a fair use defence. According to Besek, the overlap has 
caused the exception to swallow the rule, resulting in considerable 
confusion for both lawyers and artists. In addition, in her view, the 
expansion of fair use has swallowed other copyright exceptions such as 
those in Section 108 and 121 of the statute. Besek points out that “[i]
t’s as though courts are according some kind of ‘volume discount’ for 
fair use, where a massive taking justifies a lower level of scrutiny in a fair 
use determination.” Nevertheless, despite her concerns with the recent 
jurisprudence, Besek concludes that Congress should not yet meddle 
with Section 107.

While also suggesting no changes be made to the fair use section 
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of the Copyright Act, Jaszi proposed three amendments elsewhere 
in the Act that would encourage even more free use, such as the 
removal of statutory damages in certain cases, changes to the ability 
to contract around the copyright act, and changes to the notice and 
takedown procedures in the Digital Millenium Copyright Act (“DMCA”) 
that would make it easier for purported fair uses to remain on sites. In 
contrast, Besek proposed that Congress instead adopt a narrower fix by 
separately addressing mass digitisation as a standalone issue rather than 
putting it through the pressure of the fair use debate. 

After the law professors’ testimony, three artists and publishing 
groups testified representing differing views. 

First to testify was Naomi Novik, an author of 10 novels including 
the New York Times bestselling Temeraire series. Novik provided 
an oral history of how she came up with the ideas in the Temeraire 
series, which she describes as being about dragons in the Napoleonic 
Wars. She describes how she conceived of the series based on source 
materials from dungeons and dragons, and her experience writing 
fanfiction on the internet, which she refers to as “our shared back 
yard.” She also recounts how she re-enacts scenes from the Wizard of 
Oz with her three-year-old daughter. Through these examples, Novik 
appears to be trying to convey that inspiration for an artist comes from 
many sources that are disparate and sometimes undefinable. She them 
extrapolates that undisputable thesis to conclude that the law should 
not interfere with that creative process by requiring licensing that would 
stifle transformative works. Yet she does not attempt to confront, as the 
law must, where the line of demarcation should be, arguing only that 
Congress should ensure a robust right of fair use by supporting what 
she calls “the incubator of remix art,” apparently a reference to the 
internet and argues for a procedure to be enacted that would permit 
a user subject to a takedown notice to argue for fair use. It is not clear, 
however, from her comments, who should be the arbiter of whether a 
particular use is fair or not. 

Next, David Lowery, a songwriter, music producer, performing artist 
and lecturer, known for founding such performing groups as Camper 
Von Beethoven and Cracker, and for being an advocate for the rights 
of original creators, testified that fair use was generally working in the 
music industry at present, but that it was threatened by the recent 
expansion of the doctrine (as explicated by Besek). According to Lowery, 
as a result of the development of over a decade of case law, a thriving 
market for licensing with respect to sampling and remixing currently 
exists. To be clear, he agrees that there are legitimate and compelling 
fair use cases in situations where snippets of lyrics or songs are used 
in journalism, music criticism and academic studies; but that sampling, 
remixes, mash-ups and lyric annotations do not meet that legitimate 
purpose. He reasons that the latter types of uses are operating fine 
under existing licensing mechanisms and that they encourage the 
original creators to make new works because of the financial benefits 
of those licences enabling the original artists to continue their work. In 

contrast, what he terms “permissionless innovation,” is just a way to 
avoid asking for permission which serves no public purpose – according 
to Lowery, it “should be seen for what it truly is: not free expression but 
free riding.” He presents some examples of infringing sites and licensed 
sites pointing out how the infringing sites compete and take revenue 
from the licensed sites, thus depriving the author of revenue from 
which to make new works. He then proceeds to catalogue the ways in 
which licensing of snippets and lyrics is easy and readily available in the 
music industry.3

Finally, Kurt Wimmer, the general counsel of the Newspaper 
Association of America (NAA) testified. His testimony provided a good 
summary of the prevailing views of all the panelists despite their different 
positions on the proper scope of fair use: “[c]ourt decisions interpreting 
fair use have not always been perfect, but overall we have faith that the 
long arc of the common law will, over time, result in workable fair use 
decisions for all members of the digital ecosystem and for the public we 
serve.” Wimmer then walks through a number of statistics, tending to 
show that digital readership is up, but revenue for the entities that pay 
for the content is down, while news aggregation services that do not 
pay for the content earn money from monetising it that does not make 
its way back to the original creators. Pointing out that NAA’s members 
benefit both from strong copyright protection and from a robust fair use 
doctrine, Wimmer concludes that the current version of the copyright 
act’s statutory fair use provision provides a balanced test and need not 
be changed even if the results of individual cases may be questioned. 

In summary, while some suggestions were made on how to address 
mass digitisation and other perceived issues specifically caused by how 
the DMCA’s current notice and takedown process may cause fair use to 
be decided outside of the courtroom, no one proposed that the fair use 
statute itself be changed.  

Footnotes
1.  The recent decisions discussed included Authors Guild, Inc v Google, Inc, 

2013 US Dist Lexis 162198 (SDNY 2103), appeal pending (2d Cir); Authors 
Guild, Inc v Hathitrust, 902 F. Supp.2d 445 (SDNY 2012), appeal pending (2d 
Cir.); Cariou v Prince, 714 F.3d 694 (2d Cir 2013), and others. In addition, 
parties on both side of the debate frequently cite out of context passages 
from Judge Leval’s 1990 article, Toward a Fair Use Standard, 103 Harv L Rev 
1105 (1990) and to his 1994 update of that article, Campbell v Acuff-Rose, 
Justice Souter’s Rescue of Fair Use, 13 Cardozo Arts 7 Ent L J 19 (1994). 

2.  Harper & Row Publishers v Nation Enterprises, 471 US 539 (1985); Campbell 
v Acuff-Rose Music, Inc, 510 U.S. 569 (1984).

3.  Subsequent to the hearings, on 10 February a number of recording artists 
sent comments to the Department of Commerce concerning its “Green 
Paper on Copyright Policy, Creativity, and Innovation in the Digital Economy.” 
Steven Tyler, Don Henley, Joe Walsh, Sting, Ozzy Osborne, Mick Fleetwood 
and Britney Spears, among others, signed on to a set of comments echoing 
Lowery’s sentiments. Opposing the expansion of fair use, these artists point 
out how the revenue they earn from derivative uses of their music fuels their 
own ability to continue their innovating by prolonging their careers.

“The doctrine has moved from a 
place where in the past copying 
an entire work was almost never 

deemed to be a fair use to the recent 
decisions where copying the full 
contents of millions of works can 

be considered a fair use even if for 
entirely commercial purposes.”
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